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March 8, 2022 
 
 
The Honorable Brett W. Ligon 
Montgomery County District Attorney 
207 West Phillips, 2nd Floor 
Conroe, Texas 77301-2824 

Via E-Mail 
 
Re:   Authority to prosecute individuals for the possession and sale of delta-8 

tetrahydrocannabinol products derived from hemp (RQ-0439-KP) 
 
Dear Mr. Ligon: 
 
You have requested an attorney general opinion regarding whether products containing delta-8 
THC are unlawful to possess or sell under the Texas Health and Safety Code, or instead whether 
section 481.002(5) of the Health and Safety Code statutorily excludes delta-8 THC from the 
definition of “controlled substance” under the law.  It has come to our attention that the question 
asked in your opinion request is also the subject of at least two lawsuits: (1) Texas Dep’t of State 
Health Servs. v. Sky Marketing Corp., Cause No. 03-21-00571-CV, pending before the Court of 
Appeals for the Third Judicial District, and (2) Sheikhani Group Inc. v. Tex. Dep’t of State Health 
Services, Cause No. D-1-GN-21-006388, pending in the 455th Judicial District, Travis County, 
Texas.  The plaintiffs in those lawsuits claim that the Department of State Health Services 
exceeded its authority by modifying the State’s Schedule of Controlled Substances contrary to 
state law that exempts hemp-derived delta-8 THC from the controlled substances list.1  Thus, the 
issues raised in your opinion request and the underlying basis for them are now the subject of 
pending litigation before Texas courts. 
 
It is the policy of this office to refrain from issuing an attorney general opinion on questions that 
we know to be the subject of pending litigation.  See Tex. Att’y Gen. Op. Nos. GA-0502 (2007) at 
3–4; MW-205 (1980) at 1; V-291 (1947) at 5–6.  This policy, which has been in effect for more 
than sixty years, is based upon the fact that attorney general opinions, unlike those issued by courts 
of law, are advisory in nature.  By contrast, court decisions are binding unless and until they have 
been modified or overturned by a higher court or until the law they construe has been amended.  

 
1See Plaintiffs’ Second Amended Petition and Application for Temporary and Permanent Injunctions, 

Sky Marketing Corp. v. Tex. Dep’t of State Health Servs., No. D-1-GN-21-006174 (126th Jud. Dist. Tex. 
Nov. 4, 2021) at 28; Plaintiffs’ Original Petition and Application for Temporary Restraining Order and 
Temporary and Permanent Injunction, Sheikhani Group Inc. v. Tex. Dep’t of State Health Servs., No. D-1-GN-
21-006388 (455th Jud. Dist. Tex. Oct. 22, 2021) at 8. 
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Consequently, when a legal matter is being litigated, the courts are generally the appropriate forum 
for resolving the issue. 
 
Section 402.042(c)(2) requires this office to issue attorney general opinions within 180 days of 
receipt of a valid request or to notify the requestor in writing that the opinion will be delayed or 
not rendered and state the reasons for the delay or refusal.  While we will proceed to answer the 
remaining questions in your request, please consider this letter to be your notice under section 
402.042(c)(2) of our reasons for declining to issue an opinion.   
 
If your question remains unresolved at the conclusion of the litigation, you may resubmit a request 
at that time.  If you have further questions, do not hesitate to contact me. 
 
Sincerely, 
 
Virginia K. Hoelscher 
Chair, Opinion Committee 
 
VKH/som 
 
Attachment: Request No. 0439-KP 
 
cc:  The Honorable Greg Abbott, Governor of Texas 
 Mr. Luis Saenz, Chief of Staff, Office of the Governor 
 Mr. James Sullivan, General Counsel, Office of the Governor 
 The Honorable Charles Perry, Texas State Senate 
 John Hellerstedt, M.D., Commissioner, Texas Department of State Health Services 
 Ms. Barbara Klein, General Counsel, Texas Department of State Health Services 
 Mr. Charley Wilkison, Executive Director, Combined Law Enforcement Associations of 

Texas, Inc. 
 Mr. Robert Leonard, General Counsel, Combined Law Enforcement Associations of 

Texas, Inc. 
 Ms. Elizabeth Nichols, Chairman of the Board, Texas Cannabis Industry Association 
 Mr. Robert Kepple, Executive Director, Texas District & County Attorneys Association 
 Ms. Diane Burch Beckham, Staff Senior Counsel, Texas District & County Attorneys 

Association 
 Ms. Melissa J. Schank, CEO, Texas Criminal Defense Lawyers Association 
 Ms. Susan Hays, Counsel, Texas Hemp Growers Association 
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